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Legislative Amendments to German Antitrust Law 
 

Long-awaited amendments to, inter alia, rules on cartel damages, market dominance, 
merger control, and cartel fines found their way into German law on 9 June 2017 
 
Today, the legislative amendments to the Ger-
man Act against Restraints of Competition 
(“ARC”) finally entered into force.1 The new 
law includes several notable amendments to 
a variety of areas, e.g. actions for cartel dam-
ages, the assessment of market dominance or 
merger control, and closes a loophole in the 
law on cartel fines. This newsletter provides 
an overview of the key amendments to the 
ARC. 
  
Implementation of EU Cartel Damages Directive  
 
A major part of the amendments to the ARC con-
cerns the implementation of the EU cartel dam-
ages directive2 (the “Damages Directive”), 
which should have been implemented into na-
tional law by 27 December 2016. The Damages 
Directive seeks to facilitate private actions for 
cartel damages before national courts. While 
many of the rules provided for by the Damages 
Directive can already be found in German (case) 
law, others are likely to considerably change and 
further fuel private antitrust enforcement activi-
ties in Germany. Since some of the new proce-
dural provisions only apply to antitrust cases and 
deviate significantly from certain general rules of 
German civil procedure, they are occasionally 
referred to as a “sectoral Code of Civil Proce-
dure” (bereichsspezifische Zivilprozes-
sordnung). 
 
The following are the most important new sub-
stantive and procedural provisions: 
 

 Whereas German case law established (only) 
the prima facie evidence rule that hardcore 
cartels cause harm, the new rules will even 
provide for a rebuttable presumption to that 
effect. As a consequence, the defendant has 

                                                                        
1  BGBl. I (2017) S. 1416 et seqq. We have previously in-

formed about the corresponding Ministerial Draft; please 
see Commeo Newsletter “Proposed legislative amend-
ments to German antitrust law” of 14 July 2016. 

2  Directive 2014/104/EU of the European Parliament and 
of the Council of 26 November 2014 on certain rules gov-
erning actions for damages under national law for in-
fringements of the competition law provisions of the 
Member States and of the European Union, OJ 2014 L 
349/1. 

to rebut the presumption by proving that harm 
has indeed not been caused. Such presump-
tion will, if certain conditions are met, also be 
applicable in favor of indirect customers (who 
currently do not benefit from the prima facie 
evidence rule), i.e. their position will be signif-
icantly strengthened.3 

 The so-called “passing-on defense” – accord-
ing to which cartelists may argue that no harm 
remained with the claimant as it has passed 
on the overcharge to the supply chain’s next 
level – has already been accepted by courts 
and will now be put into law.  

 In order not to jeopardize the authority’s        
leniency program, immunity applicants will be 
privileged both vis-à-vis (i) the claimants and 
(ii) the other jointly and severally liable debt-
ors (co-infringers): 

(i) the full immunity recipient is jointly and 
severally liable to its own direct or indi-
rect customers or suppliers,4 and to 
other claimants only where full compen-
sation cannot be obtained from the co-
infringers; 

(ii) the amount of contribution that the co-in-
fringers may recover from the full im-
munity recipient must not exceed the 
amount of harm the immunity recipient 
caused to its own direct or indirect cus-
tomers or suppliers.  

 A person who is in possession of evidence 
which is required to substantiate an action for 
damages (usually a cartelist, but theoretically 
also a third party), must disclose the evidence 
and grant access to information upon request 
from a person who (i) shows to have been 
harmed by the cartelists’ infringement, and (ii) 

3  One example for the current burden of proof for indirect 
customers is the decision of the Düsseldorf Regional 
Court in the auto glass damages claim of 19 November 
2015, 14d O 4/14, para 219 et seq. 

4  This rule also applies, if certain positive as well as nega-
tive conditions are met, to small and medium enterprises, 
i.e. undertakings that have less than 250 employees and 
either sales revenues not exceeding EUR 50 million or a 
balance sheet total not exceeding EUR 43 million. 

https://www.bgbl.de/xaver/bgbl/start.xav?start=%2F%2F*%5B%40attr_id%3D%27bgbl108s3083.pdf%27%5D#__bgbl__%2F%2F*%5B%40attr_id%3D%27bgbl117s1416.pdf%27%5D__1497002649018
http://www.commeo-law.com/images/Commeo_Newsletter_Proposed_legislative_amendments_to_ARC_14072016.pdf
http://www.commeo-law.com/images/Commeo_Newsletter_Proposed_legislative_amendments_to_ARC_14072016.pdf
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32014L0104&from=DE
http://www.justiz.nrw.de/nrwe/lgs/duesseldorf/lg_duesseldorf/j2015/14d_O_4_14_Urteil_20151119.html
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identifies said evidence, provided that the dis-
closure and the access to information are not 
inappropriate. Vice versa, evidence that is re-
quired to defend against an already pending 
action for damages must be disclosed upon 
request from a cartelist. It is, however, im-
portant to note that leniency statements and 
settlement submissions are excluded from 
disclosure – again in order not to jeopardize 
the leniency program and the settlement pro-
cedure, respectively. 

 The regular limitation period (subject to 
knowledge) has been extended from three to 
five years. This limitation period begins to run 
only after the claimant has or should have ob-
tained knowledge of (i) the relevant behavior, 
(ii) the fact that this behavior constitutes a 
competition law infringement, and (iii) the 
identity of the infringer. Further, the regular 
and the maximum (“absolute”) limitation pe-
riod of 10 years (which is independent of the 
relevant knowledge) start to run only after the 
infringement has ended. The suspension pe-
riod following the conclusion of cartel pro-
ceedings has been extended from six months 
to one year. 

 In order to encourage bilateral out-of-court 
settlements and in view of the risk of contri-
bution claims from the jointly and severally li-
able co-infringers, the overall claim of the set-
tling injured party is to be reduced by the set-
tling infringer’s share of harm inflicted in the 
settling injured party. As a consequence, the 
non-settling co-infringers cannot seek contri-
bution from the settling infringer for any 
amount corresponding to the relative share of 
responsibility (beschränkte Gesamtwirkung). 
The same result could also be reached under 
German tort and related case law – however 
so far only by way of negotiations and not yet 
based on an explicit provision in the ARC. 

 In order to limit the adverse cost risk of claim-
ants they have, if they were to lose the case, 
to reimburse only the legal fees of the inter-
vening third party according to the amount 
that is determined by the court at its discre-
tion. The total sum of reimbursement of all 
third party interventions’ amounts in dispute 
must not exceed the main proceedings’ 
amount in dispute. 

 Whereas Secs. 33a to 33f ARC (most of 
which contain rules relating to substantive 
law) are not applicable to claims that arose 
before 27 December 2016 (the date by which 
the Damages Directive should have been im-
plemented into national law), the procedural 
provisions in Secs. 89a to 89e ARC may also 

                                                                        
5  For more details concerning two-sided markets see 

Commeo Newsletters “Most favored nation clauses un-
der scrutiny” of 27 May 2014 and “Most favored nation 
clauses under scrutiny (II)” of 1 March 2016. 

be of relevance for such “old cases”. An ex-
emption applies to the rules on the disclosure 
of evidence (Sec. 33g ARC) which are, de-
spite their substantive character, also appli-
cable to “old cases”, and to the provisions on 
limitation (Sec. 33h ARC): the new rules, ex-
cept for the rules on the (re-)commencement 
and the suspension of the limitation period, 
apply to claims that are not yet time-barred. 
 

Assessment of Market Dominance 
 
The amendments to the provisions on the abuse 
of a dominant position are mainly aimed to better 
cope with the assessment of a market position in 
times of digitalization. Furthermore, the legislator 
took the opportunity to clarify the prohibition for 
market strong/dominant dealers to request un-
justified advantages as well as the prohibition to 
sell below purchase price.  
 

 The amendment clarifies that market domi-
nance can also be found on markets for 
which services are rendered free of charge. 
The addition was triggered by an adverse de-
cision of the Düsseldorf Higher Regional 
Court against HRS.5 The new law now cor-
rects the HRS-decision according to which on 
two sided markets the market side offering 
free of charge services to consumers would 
not be subject to competition law rules.6  

 Furthermore, the new law introduces an ad-
ditional set of criteria for establishing domi-
nance in digital markets, which are particu-
larly relevant with respect to assessing multi-
sided markets and network effects. Here, the 
law now requires to take into account: Net-
work effects, parallel use of services/multi 
homing, lock-in effects and switching costs, 
economies of scale in connection with net-
work effect and access to competitively rele-
vant data as well competitive pressure follow-
ing from innovation. The legislative changes 
are intended to ensure a better assessment 
of the significant changes triggered by digital-
ization. The importance attributed to introduc-
ing a toolkit that allows the assessment of 
market dominance on digital markets in a way 
that can indeed be handled in practice is un-
derlined by a new paragraph which imposes 
an obligation on the German Ministry of 
Economy and Energy to report to the legisla-
tor on the experience with the newly intro-
duced provisions three years after their en-
actment.   

 A further clarification relates to the prohibition 
against market strong/dominant buyers to in-
duce unjustified bonuses from their suppliers. 

6  Düsseldorf Higher Regional Court, Judgment of 9 Janu-
ary 2015, VI-Kart 1/14 (V), para 43 – HRS. 

http://www.commeo-law.com/images/Commeo_Newsletter_FCO_decision_re_HRS_20140527.pdf
http://www.commeo-law.com/images/Commeo_Newsletter_FCO_decision_re_HRS_20140527.pdf
http://www.commeo-law.com/images/Commeo_Newsletter_MFN_II_Booking_01032016.pdf
http://www.commeo-law.com/images/Commeo_Newsletter_MFN_II_Booking_01032016.pdf
https://www.justiz.nrw.de/nrwe/olgs/duesseldorf/j2015/VI_Kart_1_14_V_Beschluss_20150109.html
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The reform was triggered after the Higher Re-
gional Court Duesseldorf quashed a decision 
of the Federal Cartel Office against Edeka.7 
Even though a final decision from the Ger-
man Supreme Court on the Edeka case is still 
outstanding, the legislator took the oppor-
tunity to revise the provision to strengthen its 
practical relevance. Under the new law, an 
unjustified bonus can already be assumed if 
the market dominant/strong buyer requests 
from its suppliers additional bonuses absent 
an objective justification. In this context it is 
relevant whether the buyer gives reasons for 
the requested bonuses and whether the bo-
nuses can be brought in an appropriate rela-
tion with the reason for the request.  

 Finally, with its reform the legislator intends to 
bring another provision back to life which – 
once again - almost lost its practical impact 
following the decision practice of the Higher 
Regional Court in Düsseldorf:8 the prohibition 
to sell below purchase price. The prohibition 
addresses market strong/dominant dealers in 
order to protect their smaller rivals. Contrary 
to the decision practice of the court, the re-
vised provision now prohibits market 
strong/dominant dealers to allocate bonuses 
and rebates granted by suppliers almost dis-
cretionaryly to individual products with the 
consequence to substantially lower their pur-
chase price. The revised provision now re-
quires that general bonuses and rebates can 
only be allocated pro rata if their payment 
could be sufficiently foreseen at the time.  

  
Merger Control 
 

 New transaction value threshold 
 

With regard to merger control, the introduction of a 
threshold for the purchase price for target compa-
nies was vividly discussed during the legislative 
procedure. The new threshold now provides that a 
transaction has to be notified if: 

(i) the combined worldwide turnover of the 
parties exceeds EUR 500 million; 

(ii) the turnover of one party exceeds EUR 
25 million in Germany while neither the 
target company nor any other party 
achieves turnover of more than EUR 5 
million in Germany; 

(iii) the value of the consideration for the 
concentration exceeds EUR 400 million; 
AND 

(iv) the target company is to a considerable 
extent active in Germany (“local nexus”). 

                                                                        
7  Düsseldorf Higher Regional Court, Judgment of 18 No-

vember 2015, VI-Kart 6/14 (V). 
8  Düsseldorf Higher Regional Court, Judgment of 12 No-

vember 2009, VI-2 Kart 9/08 OWi. 

The inclusion of the threshold (iii) is intended to 
close a gap that came to light in the takeover of 
WhatsApp by Facebook in 2014 (for a purchase 
price of EUR 19 billion). Due to the low turnover 
of WhatsApp neither the thresholds of the ARC 
nor the EU Merger Regulation were met, even 
though the necessity of a substantive competi-
tion assessment – reflected by the purchase 
price – appeared obvious. In the end, the EU 
Commission was competent to review the mer-
ger since three EU-Member States had referred 
the case to the EU Commission which finally 
granted its approval. 

Especially on digital markets, the annual turnover 
does not reliably reflect the possible impact of a 
merger on competition. In some cases, an inno-
vative business idea or various non-monetary 
sources of potential market power (e.g. a huge 
accumulation of personal data) may have a sig-
nificant impact in the hands of an acquirer, even 
though the target’s turnover is small or even ne-
glectable. To solve this issue, the threshold relat-
ing to the consideration of the transaction, i.e. the 
purchase price, was introduced. 

In order to properly calculate the purchase price 
the commercial value of the transaction for the 
buyer has to be determined, in addition to specific 
payments, the transfer of voting rights, shares 
and other assets to the seller as well as the as-
sumption of any debt by the buyer have to be 
taken into account.9 Further, so called “earn out”-
provisions under which a certain amount of the 
purchase price only has to be paid if certain con-
ditions are met in the future have to be considered 
as well.10 So far, further guidance is not available, 
but could be provided by the German Federal 
Cartel Office at a later stage via guidelines.11 De-
termining whether a company is “to a considera-
ble extent active in Germany” leads to further le-
gal uncertainty. Generally, this term will be inter-
preted broadly, as such an activity is not con-
nected to specific revenues in Germany and can 
therefore be any factual business activity (e.g. 
“for-free” services to customers). It remains un-
clear, though, how to measure a “considerable 
extent”. 

The practical impact of the new threshold is ex-
pected to be marginal. Initial assessments as-
sume that the number of merger cases that will 

9  Draft law of 7 November 2016, BT-Drucks. 18/10207, p. 
77 et seq. 

10  Ibid, p. 77. 
11  Ibid, p. 78. 

https://openjur.de/u/867733.html
https://openjur.de/u/143834.html
http://dipbt.bundestag.de/dip21/btd/18/102/1810207.pdf
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trigger a filing on the basis of the new considera-
tion-based threshold will be in low single digits.12 

 

 Ministerial permission 
 
Further amendments pertain to the ministerial 
permission for mergers under which a merger can 
be cleared even though it was prohibited by the 
German Federal Cartel Office. The Minister of 
Economics and Technology can issue such a per-
mission if the overall efficiencies achieved out-
weigh the negative effects of the market concen-
tration or a predominant public interest is identi-
fied. The most crucial amendment in this context 
is the narrowed access to courts for third parties 
which require them to show that their individual 
rights are infringed by the ministerial permission. 
This amendment was triggered by the merger be-
tween Edeka and Tengelmann that was followed 
by epical court proceedings and public turbu-
lences. 
 

 New multiplier for calculation of turnover of 
broadcasting companies: 

 
In addition, the multiplier for the turnover of broad-
casting companies was lowered from 20 to 8, 
which means that, e.g., the EUR 5 million thresh-
old is now only exceeded by actual turnover of 
more than EUR 625,000. 
 
Law on Cartel Fines: “Wurstlücke” (“sausage gap”) 
 
As a lesson learned from experiences in the past 
relating to the enforcement of cartel fines follow-
ing corporate restructuring, the amendments 
modify the law on cartel fines. 
 
Under the previous rules, fines had to be imposed 
on the respective company responsible for the 
competition law infringement. Parent companies 
cannot be the addressees of fines merely based 
on their corporate ownership or control over the 
infringing affiliate. In past cases, group-internal 
restructuring measures allowed certain cartel par-
ticipants to escape fines, making use of a loop-
hole in the law. This so-called “Wurstlücke” is 
named after the widely discussed case regarding 
the German sausage cartel, in which companies 
avoided a fine of EUR 128 million by successfully 
undertaking certain group-internal restructuring 
measures.  
 
The legislator had already tried to close the loop-
hole regarding the universal successor liability for 
cartel fines in its previous amendments to the rel-
evant fining rules, but has done so with insuffi-
cient precision. The President of the Federal Car-
tel Office highlighted at several occasions the still 
existing legal gap by referring, e.g., to the clay 
roof tile cartel where two cartelists managed to 
escape fines by restructuring their companies in 
                                                                        
12  Ibid., p. 2. 

a way that still was not caught by the fining 
rules.13 The amendments to the ARC adjusted the 
law on fines in accordance with EU competition 
law: a controlling parent company can now be 
adressed of the fining decision in addition to its 
affiliated companies responsible for the competi-
tion law infringements.  
 
Exemption from cartel prohibition for press com-
panies 
 
Press companies are now allowed to cooperate 
with each other on the commercial aspects of 
their publishing business (advertising, printing, 
distribution, etc.) without being subject to the na-
tional cartel prohibition pursuant to Sec. 1 ARC – 
provided that editorial matters are not involved. 
This press specific exemption intends to 
strengthen newspaper as well as magazine pub-
lishers in the intermedial competitive surround-
ings. Since within the scope of Art. 101 TFEU 
German law may not provide for deviating rules, 
the exemption is limited to cases where trade bet-
ween Member States is not affected. The exemp-
tion will be applicable for 10 years; it will be eval-
uated after 5 years. 
 
Sector inquiries in connection with violations of 
consumer protection laws 
 
The FCO has been given the competence to con-
duct sector inquiries “in case of reasonable 
grounds for significant, continuous, or repeated 
infringements of consumer protection rules that, 
in their nature or extent, affect the interests of a 
large number of consumers”. This competence is, 
however, only subsidiary to that of other federal 
authorities. Also, and unlike in other sector inquir-
ies, the FCO has no right to inspect companies’ 
premises. These (limited) competences are obvi-
ously the result of a compromise: during the leg-
islative procedure it was initially discussed 
whether the FCO should be equipped with gen-
eral consumer protection powers, in particular 
with regard to online purchases. 
 
Comment  
 
Regarding the implementation of the Damages 
Directive, most of the provisions as proposed by 
the Ministerial Draft ultimately found their way into 
the law. With the Damages Directive and the 
amendments to the ARC, the (European and Ger-
man) legislators primarily aim to enhance the 
possibilities to claim damages suffered through 
cartel infringements. It is, however, also intended 
to protect immunity recipients against damages 
claims in order not to jeopardize the effectiveness 
of leniency programs which are key for the EU 
Commission and the national enforcement au-
thorities to uncover illegal cartel activities. Ac-

13  FCO, Press Release of 15 June 2015. 

http://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2015/15_06_2015_Tondachziegel.html;jsessionid=EDD3CD1478C9FE9113891B1AA1781188.1_cid371?nn=3591568
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cording to an overview on the Commission’s web-
site14, Germany is the 17th EU Member State that 
has fully implemented the Damages Directive. 
 
The second overarching subject of the amend-
ments concerns handling changing and new com-
petition law issues in the internet economy and on 
digital markets. The impact of the amendments to 
the assessment of market power and the merger 
control filing requirements can at least be predicted 
as moderate. 
 
Overall, the latest amendment of the ARC “mod-
ernizes” German antitrust law and implements var-
ious regulative principles. As a result, most of the 
amendments will indeed form German antitrust 
rules in an ever more honed sword in the business 
life. 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 

 
 
 
This publication is intended to highlight issues. It is not intended to be 
comprehensive nor to provide legal advice. Any liability which might 
arise from the reliance on the information is excluded. 

                                                                        
14 EU Commission, overview of the national implementa-

tion process of the Damages Directive. 
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